Introduction
Problems arising from statelessness have long been overlooked in Europe on both the national and supranational level. But this is changing. Statelessness features more prominently on the agenda of intergovernmental institutions in Europe, and several governments in Europe have established or are in the process of putting into place mechanisms that specifically address the plight of stateless persons.1 In 2014, UNHCR published its Handbook on Protection of Stateless Persons, which replaced three guidelines that had been published in 2012, with a view to promoting the development and implementation of law and policies relating to the protection of stateless persons.2 In December 2015, the Council of Ministers of the EU adopted its first conclusions on statelessness, in which it acknowledged the importance of identifying stateless persons and strengthening their protection.3 Despite growing European and international attention for statelessness, the debate on the formulation of actual solutions in the sphere of reducing statelessness and protecting stateless persons has until now been chiefly situated at the national level. From a legal perspective, this seems only appropriate, This runs counter to the very objective of establishing common approaches to questions of admission and residence of third-country nationals. From the EU's perspective, it would be only natural to harmonize the conditions under which stateless persons, similar to other categories of third-country nationals, can participate in the Union-wide area of free movement.
The potential benefits of EU-wide action on statelessness are from time to time pointed out by academics and international and non-governmental organizations.6 In 2005, a UNHCR study on the implementation of the 1954 Convention in EU Member States mentioned a number of areas related to the protection of stateless persons that could benefit from EU harmonization.7 These included identification mechanisms, conditions for permitting lawful stay, mutual recognition of determinations on statelessness and the treatment to be accorded to stateless persons. There has been, however, no follow-up on these recommendations on the EU level, and UNHCR also seems to have stopped pursuing the issue.8 More recent academic publications advocate softlaw EU measures on statelessness, assuming that there is no EU competence to pass relevant legislation.9 We take issue with that assumption, and will explain why an EU instrument on statelessness respects the division of competences between the EU and its Member States, why it meets the principle of subsidiarity, and what the EU Treaty basis for such an instrument can be. 6 Gyulai, G., ' In its 2015 recommendations to the EU presidency, UNHCR did call for attention to end statelessness, but stopped short of recommending EU legislative action: UNHCR's recommendations to Luxembourg and the Netherlands for the EU Presidency, July 2015. 
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We want to stress that our proposal for EU legislative action is both modest and realistic in scope. It respects, first, the division of competences between the EU and the Member States. It only focuses on the identification and protection of stateless persons and accordingly does not intervene in Member States' prerogatives in the field of determining who its nationals are. Second, the primary aim of our proposal for EU legislative action lies in consolidating, modernizing and effectuating the obligations that are already incumbent on a majority of EU Member States by virtue of the 1954 Convention. In working out these international obligations, we draw on existing practices in several EU Member States and the guiding work of UNHCR. Third, we discuss only the legal position of stateless persons de jure, i.e. persons without a nationality, and do not engage with statelessness de facto-a term which most commonly refers to persons without an effective nationality. Although de facto statelessness raises many issues worth addressing, we deem it wise not to conflate the two categories as they require separate legal solutions.10 Fourth, it transpires from experiences in States that do operate meaningful protection mechanisms that fears of such mechanisms attracting large numbers of stateless persons must generally be considered to be unfounded.11
By way of background to our proposal, we first summarize the obligations of States towards stateless persons under international law, thereby identifying a number of protection gaps and issues related to interpretation and implementation (section 2). Next, a few general observations are made on the predicament of stateless persons in Europe-in terms of numbers and categories of stateless persons as well as identifiable common failures in protecting stateless persons (section 3). Sections 4 and 5 explain the potential of the European Union in addressing these failures, taking into account the division of competences between the EU and the Member States and discussing what the legal basis of an EU legislative instrument should be. On the basis of this analysis, section 6 outlines the key legal elements of our proposal, namely the setting of common criteria for i) a fair procedure for determining whether a person is stateless; ii) the standard of treatment to be accorded to stateless persons; and iii) the conditions of residence for stateless persons.
Our proposal is based on the worrying observation that the post-war international legal regime for protecting stateless persons has failed to take root in many European countries. In practice, many stateless persons do not have procedural rights to have their status determined and the absence in many States of a route by which stateless persons can regularize their status leaves them at 10 See below, section 2. 11 See for data section 3.3.
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European Journal of Migration and Law �9 (�0�7) �0�-�35 risk of permanent marginalization. This contrasts sharply with the existence of asylum determination procedures and protected statuses in all EU Member States which give effect to the 1951 Refugee Convention and which are consolidated in the common EU asylum policy. There are obviously severe strains on that policy at this moment, but those are caused by factors which are unlikely to surface in the context of statelessness. The challenges of burden sharing and sudden influx are not central to the statelessness issue and do not affect our proposal.
International Standards on Statelessness
International legal norms on statelessness can be roughly divided into two categories: the 'avoidance norms' and the 'protection norms' . The major UN treaty that enshrines the 'avoidance norms' is the 1961 Convention on the Reduction of Statelessness (hereafter 1961 Convention), which has 63 State Parties, of which 19 are EU Member States.12 This Convention establishes standards on the acquisition and loss of nationality, with the aim of preventing statelessness from occurring. Other international and regional treaties also contain avoidance norms, such as the Convention on the Rights of the Child, the Convention on the Elimination of all forms of Discrimination against Women and the European Convention on Nationality.13 International norms on the avoidance of statelessness are highly instrumental in ensuring that more people have access to a nationality of a State with which they have a relevant link. However, they stop short of guaranteeing that every person has a nationality, even if they would be subscribed to and implemented universally. They allow for exceptions through which states can acquiesce in statelessness arising at birth or from withdrawal of nationality.14 As a matter of reality therefore, and notwithstanding the laudable campaign launched by UNHCR in 2014 to eradicate statelessness by 2024,15 it is to be accepted that statelessness will continue to occur. It follows that stateless 12 As of July 2016. persons need legal mechanisms that enable them to build their lives without a nationality. This is exactly the purpose of the 'protection norms' on statelessness that were developed in the 1954 Convention. The 1954 Convention guarantees a variety of rights for stateless persons who find themselves under the jurisdiction of a State Party. Some of these rights are guaranteed to any stateless person who is present on the territory of a State Party, such as the right to identity documents,16 the right of access to courts,17 and the right to primary education.18 The enjoyment of other rights is dependent on whether the person has legal residence or whether the State Party is his or her place of habitual residence.19 These concern inter alia the right to work (Art. 17), the right to social security benefits (Art. 24) and the right to obtain travel documents (Art. 28). Access to other rights may be made conditional on the same requirements as applied to foreigners generally,20 for example the right to move freely within the territory of the state (Art. 26). And some rights need to be provided on par with nationals, such as the freedom of religion (Art. 4).
The 1954 Convention leaves a number of issues unsettled however, which helps explaining why the treatment of stateless persons varies considerably amongst State Parties.
The first issue concerns the interpretation of certain terms in the definition of 'stateless person' in the 1954 Convention. Article 1(1) of the Convention defines a stateless person as anyone 'who is not considered as a national by any State under the operation of its law' . It is a negatively formulated definition, describing statelessness in terms of absence of the legal status of nationality. One interpretative matter concerns the words 'any State' , begging the question to how many countries an inquiry into statelessness must extend to. As it will be virtually impossible to prove with absolute certainty that one is not a national of any State in the world, UNHCR suggests that an inquiry can be limited to the State or States with which a person has a relevant link, such as being born there or having formerly enjoyed habitual residence there. A fourth issue with the 1954 Convention is that the catalogue of rights to be accorded to stateless persons is outdated-and outmatched by human rights treaties of general character, such as the ICCPR, the ICESCR and the ECHR. The construction used in the Convention to incrementally increase the level of rights based on the legal bond of the stateless person with the State runs counter to the basic tenet in human rights treaties and doctrine that fundamental rights are inherent in every human being regardless of legal or personal status. The same applies to the Convention equating the required level of treatment to that of either nationals or aliens generally. For example, the 1954 Convention requires freedom of religion and the right to education to be granted to stateless persons on par with nationals (Arts. 4 and 22); and the freedom of association is to be guaranteed on par with aliens generally (Art. 15). In some respects, the rights of the 1954 Convention remain salient however, especially those rights which see specifically to the experience of stateless persons and which cannot be found in other treaties, such as the provision on personal status (Art. 12), the right to administrative assistance (Art. 25), the right to identity papers (Art. 27) and the right to travel documents (Art. 28).
Fifth, and finally, there are gaps in the treaty-based supervision framework. Contrary to the 1951 Refugee Convention, the 1954 Convention contains no provision on a supervisory body.31 In the 1961 Convention, Article 11 refers to the establishment of 'a body to which a person claiming the benefit of this Convention may apply for the examination of his claim and for assistance in presenting it to the appropriate authority' . The inclusion of this provision was deemed important, for stateless persons would normally not be able to count on a State to take up their cause in their relation with other States and they would not have the financial resources or expertise to bring legal actions on their right to be granted the nationality of a State.32 A proposal to also set up a tribunal which would be competent to decide any disputes between parties as well as to hear complaints presented by the agency on behalf of stateless persons was discussed during the drafting of the 1961 Convention but defeated.33 It was later decided that UNHCR would be the agency referred to in Article 11 and through a series of resolutions from 1994 onwards, the UN General Assembly gave UNHCR the formal mandate to prevent and reduce statelessness as well to protect the rights of stateless persons.34
In spite of the text and purpose of Article 11 of the 1961 Convention, however, UNHCR does not, or at least not routinely, act as an intermediary between stateless persons and States. UNHCR describes its mandate in respect of stateless persons in terms much similar as the organisation of its supervisory tasks in relation to the 1951 Refugee Convention-focussing on the gathering of information, promoting ratification, supporting legislative changes and providing guidelines on the proper application of international norms.35 One should, of course, not underestimate the potential of this work and much may indeed be expected of the publication in 2014 of the Handbook on Protection of Stateless Persons which was modelled on the highly influential Handbook on Procedures and Criteria for Determining Refugee Status. Yet, UNHCR does not itself provide 'surrogate' protection to individuals (in lieu of a country of nationality) and does not have the legal power to hear individual complaints or to enforce compliance in the case of a breach of the statelessness conventions.36 In sum, UNHCR depends on the willingness of States to achieve the aims as set out in its mandate.
The Situation of Stateless Persons in Europe
It is not straightforward to draw an accurate picture of the scope and character of the statelessness phenomenon in Europe. Helpful, is that in the past five years UNHCR has commissioned a number of extensive research projects in selected European countries aimed at analysing the problem of statelessness in this part of the world.37 We deem it useful for the purposes of explaining the added value of an EU instrument on statelessness, to make a few brief observations about the magnitude of the statelessness problem in Europe-both in terms of numbers and categories as well as some common protection failures on the part of EU Member States.
Statistical Information on the EU's Stateless Population
One of UNHCR's main findings is that if any statistics on statelessness are at all gathered by state authorities of European countries, the numbers are often not representative of the real scope of the phenomenon.38 In its most recent documents, UNHCR presents the figure of 400,000 stateless persons living in the EU.39 The vast majority of this number, based on solid figures, are in Estonia and Latvia. But outside those countries, numbers usually come from national databases, which are often compiled in the context of absent or inadequate determination procedures. A cursory inquiry into national data reveals that they may not reflect reality. The Netherlands, for example, has reported to have 1,951 stateless persons in 2013, which is the number registered in the Dutch Basic Registry of Persons ('Basisregistratie Personen'). Research shows, however, that the registration of stateless persons in the Dutch Registry is often incorrect.40 The high standard of proof required to demonstrate statelessness and other problems with this registration system, is likely to result in stateless persons being registered with the status 'nationality unknown' , or even with a nationality which they in fact do not possess. On the other hand, some individuals registered as stateless in the Dutch Registry may in fact possess a nationality. There are over 80,000 persons in the Netherlands with an 'unknown nationality' ,41 a figure which does not make its way into the UNHCR statistics. Moreover, none of these figures account for persons who have never enjoyed legal residence in the Netherlands, since they are not registered in the Dutch Registry at all. This illustrates that the figure from the Netherlands tells us very little about the actual number of stateless persons in that country-it might be either underestimating or overestimating the true number. It also transpires from UNHCR studies that Member States employ different techniques for collecting data,42 with them often being incomplete or inconsistent even within one state,43 and some Member States not collecting any statistical information on the number of stateless persons in their territories at all.44 It is beyond the scope of this paper to analyse how data is assembled in each Member State, but based on available studies, and taking account of the fact that adequate statelessness determination procedures are missing in a majority of EU Member States, it can be assumed that most figures circulating in the public domain are not representative, and that the scope of the statelessness phenomenon in the EU remains opaque.
3.2
Demographic Composition of EU's Stateless Population Equally unfortunately, there is relatively little information available on profile of the stateless populations in the EU. With a view to provide some basic insight, however, and at risk of oversimplifying matters, it is possible to divide the stateless population into roughly three broad categories.45 A majority is formed by individuals who became stateless as a result of the dissolution of the Soviet Union and Yugoslavia. The largest group of stateless persons living in the EU are ethnic Russians in Latvia and Estonia who have often resided there since birth but who lack easy access to the nationality of these countries. Even though Latvia consistently defends the position that these former USSR citizens cannot be equated with stateless persons and excludes them from acquiring the status of stateless person in its national law, they meet the definition of a stateless person of Article 1 of the 1954 Convention.46 They are treated under specific regimes for 'non-citizens' (Latvia) or 'undefined citizens' (Estonia) and enjoy inter alia permanent residence, an aliens passport, diplomatic protection and equal treatment in the sphere of socioeconomic rights. Their special status bars them from political participation, however, and from practicing certain professions.47 Although their position is rightly identified as problematic for a range of reasons, their status compares favourably to many other categories of stateless persons in Europe. We do not expect that our proposal will have a substantial impact on their legal position, although they should be able to have their status as stateless person properly identified. This is particularly important if such a person establishes residence in another country. A second category is formed by individuals born in Europe who became stateless due to conflicting nationality laws or gaps in nationality laws, such as provisions not permitting women to pass on their nationality to their children, lack of provisions on the nationality status of foundlings, or provisions limiting the ius soli acquisition of nationality for otherwise stateless children.53 Fortunately, most countries in Europe seriously try to avoid cases of statelessness from arising and much progress has been made in the last few decades in erasing gender-based discrimination in nationality laws, thereby reducing the situations in which children born abroad, out of wedlock and/or of mixed nationality parentage become stateless.54
A third category is formed by migrants and their offspring who either were stateless upon arrival or became stateless thereafter. Obviously, the different categories of stateless persons in Europe reflect the many conceivable causes of statelessness, ranging from conflicting or discriminatory nationality laws, to loss of nationality in the context of state succession, to withdrawal due to fraudulent naturalisation and so on. Stateless persons may have been born in the EU or entered it later in life, they may enjoy legal residence or be undocumented, and they may be refugees, rejected asylum seekers, or persons who entered the country without ever bringing an asylum claim. Protection needs vary from group to group and from person to person. Indeed, many stateless persons in Europe already enjoy a high level of protection. Statelessness does not have to result in a humanitarian problem, or grave violations of basic human rights. If adequate identification and protection mechanisms are in place, stateless persons can have access to basic rights, or even enjoy all the benefits available to nationals.59
3.3
Protection Failures in EU Member States A comprehensive protection regime for stateless persons requires, first of all, a mechanism for the identification of the status of stateless persons, and secondly rules and procedures for obtaining a secure residence status in a particular country. All stateless persons need access to a mechanism to establish the legal fact of their statelessness, regardless of their background or legal situation. They should also be able to enjoy the minimum protection of the 1954 Convention, which can usually best be achieved by granting stateless persons the right of legal residence. However, unlike access to status determination, access to legal residence is not always necessary for ensuring appropriate protection. Sometimes stateless individuals are already residing legally in their host state on other grounds, such as asylum, family reunification, or work. In 65 In the context of the 1951 Refugee Convention, which also does not foresee in an explicit entitlement to legal residence, it has long been recognised by virtually all State Parties that granting residence, initially temporary, is in many cases the only appropriate solution for refugees-simply because they cannot return to their country of origin. Likewise, for stateless persons who are not admissible into another State, a statelessness-specific residence ground may be the only means by which they can secure a place to build a life. This is, however, reflected in the immigration regimes of only a handful of EU Member States.66 In other Member States, stateless persons may be able to establish residence on other (humanitarian) grounds, but those do not guarantee that every stateless person enjoys adequate protection. 67 In Germany, for example, stateless persons whose deportation proves impossible can receive a toleration certificate (Duldung) or in some cases even a residence permit (Aufenthaltserlaubnis), but neither of these statuses guarantees
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European Journal of Migration and Law �9 (�0�7) �0�-�35 sufficient protection and access to rights in line with the 1954 Convention. 68 In the Netherlands, stateless persons who can substantiate their inability to leave the Netherlands due no fault of their own, can in theory obtain the socalled 'no-fault' residence permit (buitenschuld-vergunning).69 In practice, however, 'no-fault' residence permits are only sporadically issued, and statelessness of the applicants is not taken into account when deciding on the application.70 In Poland, permission for tolerated stay (zgoda na pobyt tolerowany) can be granted to a stateless person against whom a deportation order cannot be executed,71 but the requirement of a prior attempted deportation, which needs to be initiated by state authorities, significantly inhibits access to this procedure.
The last decade has brought a number of positive developments in the protection regimes for stateless persons in the EU. stateless persons, which should lead to a grant of temporary residence.76 This decision could not be implemented, however, because Art. 144 of the Belgian Constitution bestows the competence over the settlement of disputes relating to the civil status of persons on courts. Therefore, in the Government Agreement of October 2014, a renewed pledge is included to set up an 'adequate procedure' for recognising the status of stateless persons, which should lead to a grant of temporary residence, to be decided on by civil courts with an advisory role of the Commissariat général aux réfugiés et aux apatrides.77 In January 2012, the Belgian Constitutional Court had decided that the Belgian legislator should treat recognised stateless persons who have involuntarily lost their nationality and who cannot acquire residence in another country in a similar manner as refugees and thus grant them residence.78 Upon advice of the Dutch Advisory Committee for Aliens Affairs, the Dutch government announced in September 2014 that it would introduce a statelessness determination procedure, although it did not take up the suggestion to make statelessness as such a ground for residence.79 Worth mentioning, further, is that in February 2015, the Constitutional Court in Hungary declared unconstitutional that only lawfully staying persons could initiate a statelessness determination procedure, as this modifies and unduly narrows the definition of stateless person of Article 1 of the 1954 Convention.80 There is, in sum, a clear European trend towards establishing properly functioning statelessness protection regimes.
It does not seem that ratification of or accession to the 1954 Convention or the establishment of statelessness determination procedures leads to a significant increase in arrivals of stateless persons or persons applying for stateless status. France, which is one of the few countries with a relatively well-functioning statelessness determination procedure and which produces reliable data, registered between 182 and 272 applicants for stateless status annually in the years 2010-2014, with a recognition rate between 15-34%.81 The stateless- 
The Rationales for EU Action on Statelessness
In our view, there are two persuasive sets of arguments for promoting and consolidating the aforementioned trend by way of EU legislative action. The first one centres on human rights and relates to the protection gaps and implementation failures of the 1954 Convention as identified in sections 2 and 3: the lack of statelessness determination procedures in many EU Member States, divergent interpretation and application of the definition of 'stateless person' , the silence of the UN Conventions on the issue of legal residence, the outdated catalogue of rights of the 1954 Convention and the lack of effective supervision and monitoring. Union law can address all these issues. First, the EU is competent to set the conditions of residence of third-country nationals, including stateless persons, and to define the rights of third-country nationals and stateless persons residing legally in a Member State.83 Second, this competence includes the setting of procedural guarantees for making those rights effective, which can take the form of a statelessness determination procedure. Third, an EU legislative instrument can provide common interpretations of elements of the definition of a stateless person, much similar as the EU Qualification Directive does in respect of the refugee definition of Article 1A(2) of the Refugee Convention.84 Fourth, an EU legislative instrument could lay down a rights regime for stateless persons which integrates the rights of the 1954 Convention and those contained in other human rights instruments, in a similar fashion as the refugee rights regime laid down in Chapter VII of the EU Qualification Directive. And fifth, regulating the legal position of stateless persons in Union law ensures more effective compliance by virtue of EU law having direct effect in the domestic legal orders of the Member States and EU institutional enforcement mechanisms. Our second set of arguments is comprised of EU rationales for harmonization. First, approximating rights of entry and residence of third-country nationals and stateless persons, as well as the standard of treatment to be accorded to them, is an objective of the Union and laid down in Article 79 TFEU. The rationale of this objective is that in a Union area without internal frontiers, disparities in the treatment of third-country nationals (and stateless persons) may result in undesirable 'push' and 'pull' effects which cannot be effectively controlled due to the absence of internal border controls.
This rationale includes taking measures to preclude the so-called 'race to the bottom' effect. The experience with establishing the Common European Asylum System shows that a protection regime for vulnerable groups in the EU needs to be coordinated on the EU level to avoid dynamics by which stateless persons will choose to seek protection in the Member State which they consider most attractive. To counter that effect, Member States may not only feel reluctant to increase their level of protection but may indeed be tempted to decrease their relative attractiveness compared to other Member States, potentially prompting a race to the bottom and resulting in an overall lowering of the level of protection across the EU. There is no evidence whether any significant numbers of stateless persons actually engage in such a 'forumshopping' behaviour, and whether that behaviour influences the policies of individual Member States. However, in the context of open borders, it is the EU's responsibility to ensure that such considerations do not play a role in domestic decision-making. Member States which strive to comply with their international obligations on statelessness should not be hindered by fears of attracting disproportionate numbers of stateless persons from other Member States. Similar to the reasons advanced for establishing a common European asylum policy, therefore, the rationale for EU action on statelessness would be to create a level legal playing field, which prevents forum-shopping and ensures in all Member States a minimum level of protection in accordance with international obligations.85
Further, the need for well-functioning procedures through which statelessness can be determined is already implied in existing EU law. Since EU law treats stateless persons as third-country nationals (Art. 67 (2) for determining statelessness affect the rights conferred and protected by the legal order of the Union, such procedures lie within the scope of Union law and must take due regard of the principles of Union law.86 Although it will normally not matter for the application of those directives whether a person is stateless or a third-country national, rendering it unnecessary to make a formal distinction in individual cases, some provisions in these Directives do have different legal effects for persons with and persons without a nationality. For example, Article 36 of the Asylum Procedures Directive (2013/32/EU), laying down the 'safe country of origin'-concept, sets forth that for persons with a nationality, only the country of nationality can be a safe country of origin. The country of origin of stateless persons, however, is defined as any country where they have been formerly habitually resident. Not only the distinction between stateless persons and third-country nationals is relevant under existing Union law. Even more consequential would be a failure to properly identify whether someone is stateless or in fact a Union citizen. If France, for example, wishes to forcibly evict Roma from illegally set up camps and expel them from its territory, it makes quite a difference for their position under EU law whether they are treated as stateless or as a national of another Member State and thus an EU citizen.87 A lack of clarity in such cases bears with it the risk that persons are treated under the wrong legal regime. It could well be argued that in those cases, the principle of giving useful effect to EU law already obliges Member States to have in place fair procedures for determining whether a person is stateless.
Finally, increasing the level of protection of stateless persons and ensuring their participation in socioeconomic life squares fully with the foundational values of the Union, namely respect for human dignity and other human rights, combatting social exclusion and discrimination, and promoting integration policies which foster social cohesion and economic dynamism. 
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Questions of Competence, Legal Basis and Subsidiarity
Yet, the proposition that the Union is well placed to legally act on statelessness must overcome concerns relating to the division of competences between the Union and the Member States. Existing literature which touches on the EU's potential to act on statelessness points to two obstacles in this respect. 89 The first is that any legislative action is likely to intervene in the sovereign prerogatives of the Member States in the area of nationality laws. Second, it has been submitted that there is no legal basis in EU treaties for regulating the legal position of stateless persons as such. We will address these concerns in turn and will also say a few words about why our proposal complies with the Union's subsidiarity principle. It is clear that EU measures aimed at avoidance of statelessness will have an adverse impact on the prerogative of Member States to regulate their nationality laws. Such EU legislation most likely would involve a requirement on Member States to grant nationality to persons in the situations specified in the 1961 Convention. By contrast, legislation on the identification and protection of stateless persons-the subject of our proposal-does not in itself affect sovereignty in the field of nationality. It would only facilitate the recognition of the status of stateless person as defined in international law and set their standard of treatment as well as the conditions for granting them lawful residence.
Member States' Prerogatives in Nationality Matters
Admittedly, a determination of statelessness or the granting of legal residence to a stateless person is likely to have the effect that the person would qualify for acquisition of nationality under Member States' nationality laws, as may be the case with stateless children born in a Member State or after prolonged lawful residence in the Member State. However, this need not constitute a bar for adopting such rules, as it is generally accepted that nationality laws of the Member States may be influenced, in a variety of ways, by Union law. Even though the Treaty does not endow the EU with the competence to regulate the acquisition and loss of nationalities of Member States, the influence of EU law on nationality matters is inevitable and frequent. At the current state of development of EU law, it is apparent that the EU has a strong impact on Member States' nationality laws and policies through, for example, the formation of the rights of EU citizens, the legislation on asylum and immigration, and the case law of the CJEU.
First, secondary EU legislation on free movement of EU citizens, immigration of third-country nationals and asylum has an impact on access to nationalities of the Member States. For example, the requirement of legal residence for a certain number of years is usually central to accessing nationality through naturalization. Individuals who derive their right to reside legally in a Member State through EU legislation may qualify for naturalization because of such legislation. 95 The cases of Zhu and Chen and Ruiz Zambrano, which prompted amendments of respectively Irish and Belgian nationality laws, are prime examples of how EU free movement rights affect a Member State's policy on the acquisition of nationality iure soli.96 Moreover, existing EU directives, such as the Qualification Directive and Long Term Resident Directive, have a similar effect, as most nationality laws allow refugees or permanent residents to obtain nationality after a certain period of legal residence. Despite this effect, the requirements for naturalizing refugees or long-term residents remain within the competence of Member States. A statelessness identification and protection directive would be of similar scope. Second, an established line of case law of the CJEU requires the Member States to have 'due regard' to EU law when regulating access to their nationalities. 97 The exact scope of the term 'due regard' is being gradually defined by the CJEU in its case law on EU citizenship. The Rottmann judgment98 made clear that particularly when statelessness is at stake, the CJEU is prepared to hold Member States' nationality practices to high international standards. In this case, the CJEU recognised that Germany was in principle free to decide who acquires and who loses German nationality, but those decisions need to have due regard to EU law, as withdrawal of German nationality in the case of Rottmann also meant that EU citizenship was lost. The Court assessed, therefore, whether the decision to withdraw Rottmann's nationality was in line with the 1961 Convention and the European Convention on Nationality,
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5.2
Treaty Basis Unlike its predecessors, the Lisbon Treaty specifically addresses the legal position of stateless persons. According to Article 67(2) TFEU, such persons are, for the purposes of Title V TFEU (The Area of Freedom, Security and Justice), to be equated with third-country nationals. This makes the Union competent to set the conditions for entry and residence of stateless persons in a similar fashion as it does for third-country nationals. Indeed, the definitional provisions contained in secondary legislation adopted on the basis of Article 78 TFEU (the common asylum policy) explicate that it applies equally to stateless persons and third-country nationals.100 This is also true for legislation adopted on the basis of Art. 79 TFEU (the common immigration policy), such as the Family Reunification Directive, the Long-term Resident Directive, the Returns Directive, the Students Directive and the Blue Card Directive: by negatively defining third-country nationals as 'any person who is not a citizen of the Union' , they include stateless persons in their scope.101 Although the heading of Chapter 2 of Title V TFEU suggests that it applies only to migrants, it should be noted that Articles 78 and 79 pertain to all third-country nationals and stateless persons, wherever they are born and whether or not they have crossed any borders. Therefore, stateless persons born and residing in a single EU Member State may fall within the ambit of secondary legislation ensuing from Articles 78 and 79 TFEU.
The EU legislator has, accordingly, already regulated the position of stateless persons extensively on the basis of Articles 78 and 79 TEU and stateless persons may well base rights of residence and guarantees on their treatment on existing EU legislation. However, not all stateless persons necessarily fall in the scope of any of the relevant directives. Moreover, none of the directives ��8 European Journal of Migration and Law �9 (�0�7) �0�-�35 adopted on the basis of Articles 78 and 79 TFEU contain protection regimes that are specifically tailored to stateless persons.
In view of the close historical and legal ties between the protection regimes for refugees and stateless persons, it could be argued that, in the absence of an explicit legal basis in the Treaties, the Union's common policy on stateless persons may be built on Art. 78 TFEU. However, and unless they fear persecution in their former country of habitual residence, stateless persons do not require the same type of protection as asylum seekers and refugees, as the key protections in the asylum context, namely against persecution and refoulement, are not at stake.102 On the national level, some EU Member States do group statelessness together with asylum-related procedures, but others do not. In France, for example, stateless persons and asylum seekers are assisted by the same state authority, the French Office for Protection of Refugees and Stateless persons. 103 In the Netherlands, on the other hand, the residence status originally intended for stateless persons (buiten schuld-vergunning or 'no fault permit') is grouped together with 'regular' (non-asylum) residence statuses. 104 In all likelihood, the objectives formulated in Art. 78 TFEU, referring to international protection, non-refoulement and the 1951 Refugee Convention and subdividing this into rules on 'asylum' , 'subsidiary protection' and 'temporary protection'-all terms with specific meanings in asylum law-are too narrow for adopting an integrated policy on statelessness. 105 Alternatively, the flexibility clause (Art. 352 TFEU) in conjunction with Art. 67(2) TFEU has been suggested as possible legal basis.106 As described above, Article 67(2) TFEU formulates the aim of creating a common policy on asylum, immigration and external border control which is fair towards thirdcountry nationals and to that purpose equates stateless persons with thirdcountry nationals. The flexibility clause allows the Union's competences to be adjusted to the objectives laid down by the Treaty when the latter has not provided the powers of action necessary to attain them. It could be argued that by mentioning stateless persons and equating their status to those of thirdcountry nationals, the Treaty brings statelessness within the scope of its objectives, and if no Treaty provision specifically creates a legislative competence to attain that objective, Article 352 TFEU can be used.
We feel, however, that it is unnecessary (and therefore legally objectionable) to rely on Art. 352 TFEU, because Art. 79 TFEU already provides the necessary powers. For the purposes of developing a common immigration policy, paragraph 2(a) contains the legal basis for defining the conditions of entry and residence of third-country nationals. Paragraph 2(b) is the legal basis for defining the rights of persons who reside legally as third-country national in a Member State. It follows from Art. 67(2) that both paragraphs apply to stateless persons as well. There is nothing in the text of Art. 79(2)(a) which precludes defining the circumstances under which statelessness per se is a ground for residence. The fact of being stateless may, just as the fact of being a third-country national student having been accepted at a European university, the fact of being a third-country national with a work contract with a European employer and meeting a certain salary threshold, or the fact of being a third-country national with a hosting agreement with a European research institute-all categories which are not specifically mentioned in Art. 79 TFEU but do benefit from EU legislative action-be formulated as a ground for residence in Union law. Art. 79 TFEU does not in any way exclude certain motives for granting residence from its scope. On the contrary, its very aim is to harmonize these motives.
Article 79 TFEU must also be considered to make the EU competent to establish common standards on statelessness determination procedures. If protection takes the form of a residence status on the grounds of statelessness, the mechanism for establishing statelessness is obviously essential for access to this status and the competence to set rules in that respect is therefore inherent in Art. 79 (2) 
5.3
Subsidiarity The subsidiarity principle sets out that the EU should only act if the objectives of the proposed action cannot be sufficiently met by the Member States and that Union action shall not exceed what is necessary to achieve the objectives of the Treaty. 107 We have already formulated a number of Union rationales for harmonizing Member States' legislation on statelessness in section 4 above. The most forceful subsidiarity argument for EU legislative action is that within an area without border controls, decisions on the residence of third-country nationals, including stateless persons, taken by one Member State may have effects on other Member States. As explained above, Member States' practices and legislation display considerable differences in the treatment of stateless persons. This may have undesirable cross-border effects which can be countered by a common framework for the identification and protection of stateless persons.
Although one may argue that addressing protection gaps in the 1954 Convention falls primarily to the parties to the 1954 Convention rather than the EU, it is to be observed that non-EU state parties do not necessarily have an interest in harmonizing their implementation of the 1954 Convention to the same extent as EU state parties-precisely because they do not partake in the Union area of free movement.
6
Proposal for an EU Directive
The legislative act we propose should set out common goals in the field of identifying stateless persons as well as their standard of treatment that all EU countries must achieve. It would be up to the individual Member States to ensure that their national laws meet those goals. Although recent experiences with secondary migration of asylum seekers prompted the European Commission to issue proposals to transform the asylum directives into regulations,108 in respect of statelessness a directive would probably be a suitable legal act. Below, we explain what the key legal elements of such a directive would be. It is neither useful nor necessary at this stage to go into each and every legislative detail. Yet we do outline the issues that need to be addressed at the very least and how, in our view, the most critical issues should be resolved.
6.1
Statelessness Determination Procedure An obligation on all Member States to have in place an accessible and fair procedure for the determination of statelessness would greatly improve the legal position of stateless persons in many Member States. As noted above, a determination of statelessness is a logical prerequisite for invoking the rights set out in the 1954 Convention.
Just as in the asylum context, a determination of the status of stateless person is necessary for a person to be granted protection, including legal residence.109 Unlike in the refugee context, however, a determination of statelessness is important for other reasons as well. First, access to some of the rights set out in the 1961 Convention and the European Convention on Nationality depends on the recognition of statelessness. Further, statelessness may be relevant in private international law disputes. When determining, for example, which country has jurisdiction over a divorce case, or how property can be inherited, the nationality of the individuals involved may play a role.110 Different rules can apply to how one's name is acquired and changed depending on whether one is stateless or a national of a foreign country.111 Statelessness can therefore be legally relevant in various contexts that go beyond the protection norms enshrined in the international treaties on statelessness. It follows that a procedure by which one can establish his or her status of stateless person should not only be open to those who seek legal residence or protection.
For similar reasons, the exclusion grounds of Article 1(2) of the 1954 Convention should not-by contrast to the refugee context and the EU qualification directive-lead to exclusion from the status of stateless person. Whereas the status of refugee has an exclusive meaning in the context of protection, the status of statelessness first and foremost signifies the legal fact of being without a nationality. The issue of whether a stateless person is to be granted protection or residence must be disconnected from the establishment of statelessness. Being a war crimes suspect, or being eligible for protection by other UN agencies than UNHCR, does, and should not, alter the fact of being without a nationality. Therefore, in the context of statelessness determination, the exclusion grounds must be applied with a view to refusing protection and residence to such persons, but without denying recognition of their status. This interpretation is consistent with the wording of Article 1(2) of the 1954 Convention, which excludes certain categories of stateless persons by proclaiming that the Convention 'shall not apply' to them, which does not in any way imply that these persons are not stateless.112 109 Member States can be left a margin of discretion in the design and operation of statelessness determination procedures. They may, for example, choose to integrate statelessness determination procedures within the competence of immigration authorities or confer the responsibility for statelessness determination on the organ responsible for nationality matters.113 There should, however, be a common interpretation of the definition of statelessness, as well as a minimum set of procedural guarantees and evidentiary standards for determining statelessness. Authoritative guidelines on interpreting the various elements of that definition, procedural guarantees, types of evidence and issues of proof in the context of identifying stateless persons are provided by the UNHCR Handbook on Protection of Stateless Persons. The Handbook may serve as starting point for formulating standards at the EU level. Inspiration may also be drawn from legal arrangements in Member States that already have statelessness determination procedures in place.114 Furthermore, the Asylum Procedures Directive (2013/32/EU) can provide useful guidance for setting procedural guarantees.
6.2
Content of Protection The proposed EU mechanism would ensure that individuals with the status of a stateless person are granted a standard of treatment pursuant to the 1954 Convention. Even though not all Member States have ratified the 1954 Convention, there is ample reason to recognize in a Union legal framework that persons who cannot invoke the protection of their country of nationalitybecause they have no such country-should be granted a basic level of civil, social, economic, and cultural rights in their country of habitual residence. The proposed EU framework would provide a modern codification of basic rights to be accorded to stateless persons in the sphere inter alia of social welfare, housing, employment, education, and healthcare. It should also include rights that are specific to stateless persons such as the issue of identity papers and travel documents, and the provision of administrative assistance in relations with foreign States.115 The regime of rights and benefits in the Qualification Directive (2011/95/EU) can serve as a point of reference. Indeed, in view of the minimal differences in content of protection established under the 1951 Refugee Convention and the 1954 Convention on Stateless Persons, the most practical solution would be to equate the content of protection of stateless persons with that of refugees under the Qualification Directive, except for those rights that specifically address the plight of refugees, i.e. the prohibition of refoulement and protection against penalties for illegal entry.
6.3
Conditions for Residence The 1954 Convention does not entail a right of residence for stateless persons. As we argued above, however, a right of residence is for many stateless persons the only avenue to secure a country of stable residence. Moreover, the absence of a right of residence is problematic in view of the practice in most Member States of making the enjoyment of socioeconomic rights conditional on lawful residence. Union law also presumes that fair treatment needs to be accorded only to legally resident third-country nationals. 116 In most EU Member States that operate a statelessness determination procedure, including France, Hungary, Spain, and the United Kingdom, statelessness is a conditional ground for a residence permit.117 In line with the solution chosen in the EU's asylum regime, this right may initially be temporary and renewable but lead to permanent residence after five years of legal residence.118
Statelessness should not, however, in all situations be a ground for residence. First, stateless persons can be excluded from the right to residence based on the exclusion clauses of Article 1(2) of the 1954 Convention. Second, the 1954 Convention allows for the expulsion of stateless persons on grounds of national security and public order.119 As in the EU's asylum regime, this may be formulated as a ground for refusing protection and residence, without, however, denying the recognition their status of being without a nationality.120 Third, there may be good reason to refuse residence to a stateless person if he has previously enjoyed residence in another country (which can be a third
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European Journal of Migration and Law �9 (�0�7) �0�-�35 country or another Member State), and if that other country is willing to admit that person and accord him the standard of treatment required by the 1954 Convention.121 UNHCR submits that in such cases, the status to be provided can be 'more transitional in nature' .122 In some Member States where statelessness is a ground for residence, being admissible to the country of former habitual residence is a ground for refusing residence. The Stateless Determination Procedure introduced in 2013 in the United Kingdom includes as a requirement for leave to remain that the applicant 'is not admissible to their country of former habitual residence or any other country' .123 The additional requirement of 'any other country' is, however, problematic, as it opens up the possibility of removing persons to random countries with which they do not necessarily have a meaningful connection.124 It is suggested, therefore, that excludability, public order considerations and being admissible to the country of former habitual residence are included as grounds for refusing a right of residence, without preventing recognition as stateless person.
A further issue is whether States should be compelled to grant residence to individuals who became stateless as a result of voluntary renunciation of nationality. In some States, such persons are excluded from the status of stateless person.125 Voluntary renunciation of nationality is, however, not a relevant element in the definition of a stateless person.126 Therefore, voluntary renunciation should not play a role at the stage of determination of status, but it may be relevant in examining whether the former country of nationality is willing to reinstate the person's nationality or to admit him on some other basis. the condition of whether a stateless person is not admissible to his country of former habitual residence.
Conclusion
The UN Statelessness Conventions of 1954 and 1961 were adopted out of a profound concern for stateless persons and a sincere desire to assure them the widest possible exercise of human rights. Unlike the 1951 Refugee Convention, however, the statelessness conventions have, to a considerable extent, failed to deliver. Their implementation suffers from quite basic shortcomings, such as the absence of statelessness determination procedures, resistance against granting legal residence, a narrow interpretation of the definition of stateless person and ineffective monitoring and supervision. The increased attention in more recent years for the predicament of stateless people by UNHCR, the Council of Europe, the European Union as well as civil society, has revealed how in the area of the EU, systemic deficiencies hamper the effective protection of stateless persons. In this contribution, we have explored the potential of the European Union in acting as a bridge between international obligations of Member States and the action needed to implement those obligations. We have submitted that a common EU policy on statelessness would ensure protection as promised by the 1954 Convention, and that it also fits with the Union's objectives of setting common conditions for residence in the EU. The development of such a policy meets the principle of subsidiarity and has a legal basis in the Treaties. Even though there is a certain legislative fatigue in the area of EU migration law, and even though statelessness is not mentioned in the recently adopted strategic guidelines for legislative and operational planning in the area of freedom, security and justice,128 developments in the Member States demonstrate that there is now sufficient momentum to initiate legislative action at Union level as well.
